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The Insurer’s Contractual Right of Revocation under the Background of Application Fraud
—Using the Verdicts of Two Levels of Courts on an Application Fraud as the Clue
REN Yishun
(Law and Politics School of Ocean University of China Shandong Qingdao 266100)

Abstract: In 2009 China revised the “Insurance Law” and added the “incontestable clause” which is the pro-
gress of legislation. But it didn’ t prescribe the application fraud as the exemption of the incontestable clause this
has led to judicial confusion in such cases. In the legislative process at first the “Insurance law” judicial interpre—
tation (2) supported the withdrawal from the contract after the insurer’ s discovery of fraud but it later canceled
this opinion. The draft of judicial interpretation (3) turned it as a pending issue making academic debates between
“exclusion opinion” and “selection opinion” two theories on the concurrence of insurance contract withdrawal right
and rescission right become more and more intense. After an in-depth study the paper concluded that under the
background of application fraud the insurer should have the right to revoke the insurance contract. The main reasons
are as follows: the policyholder’ s truthful disclosure obligation towards health inquiries is the intrinsic requirement
of the outmost good faith principle ;the insurer’ s prevention beforehand cannot prevent the occurrence of frauds;im-
partial justice should not support malicious frauds in any way;the judicial relief of the insurer through the existing
contract rescission right exists in name only and the current provision is not rewarding the virtue and punishing
vice; ‘special law is superior to the general law application” rule is lacking application precondition in insurance
fraud cases;the rescission right and the cancellation rights should not replace each other;the insurer who rescind a
contract upon discovery of insurance fraud does not completely rule out the incontestable clause ;applying for insur—
ance with illness violates the essential attribute of insurance and undermines the social function of insurance.
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